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Have you ever been faced with the question: “But how long do I keep it?”  Usually those who ask this question would just like us to give them one simple answer so they can go on about their lives.  What they may not realize is all the criteria that goes into creating a retention schedule.  While I am sure many of us would love to have a quick and dirty reference to which we could point these individuals but that just does not exist.


Our word, or concept, of the month is “Statute of Limitations” and “Statute of Repose”.  A Statute is “A law prepared by the United States Congress or a state legislature.”  Statue of Limitations can be defined as “A time period after an event during which a legal action or lawsuit may be initiated”.  Statute of Repose can be defined as: “A limitation which bars product liability action, if not commenced in a given number of years following the date upon which a product is deemed to be placed in the stream of commerce.  A suit can be barred before a cause of action occurs.”


In product liability the statute of limitations might be defined as the time period running from the date of injury and the date of sale; from just the date of injury or just the date of manufacture or sale.  Patricia Holmquist gave me the following example: “In the context of aviation litigation, a "Statute of Repose" limits the time a lawsuit may be filed with regard to how long an airplane or part has been in service. The applicable time period varies depending on the jurisdiction.”


She went on to say: “I found this definition for Statute of Repose.  It is similar to Statute of Limitation because it signifies the amount of time depending on jurisdiction that an entity is liable.”  This is important because the statute of limitations may be longer than any of the other mandates considered in retention scheduling.  In other words, you may be able to legally dispose of record before your liability runs out.  The decision then becomes will this record harm or help the entity in a legal action?  The answer to this question will determine the retention period for the record.  Warning:  If you know it will harm the entity because of previous litigation or possible litigation you must retain the record.”


So the long and short of it is that we must not only consider the government regulations that exist, the industry regulations that exist (both required and “recommended”), but we must also keep in mind this issue of the Statute of Limitations or Repose.  So the next time you get asked, “But how long do I keep this?”, you might want to get their name and number and call them back!
