Records Retention in Law Firms

By Doug Rollo, Records Manager, Young Conaway Stargatt & Taylor, LLP 

A key element in records management is retention.  In many cases federal and state guidelines mandate retention times and your corporate policy must reflect these guidelines.  However, there are some industries where disposing of a record seems heretical.  The practice of law has established a long tradition where an attorney hangs out his/her shingle, sees clients and keeps every single file on every case until he/she retires, and then stores the records in the basement or wills them to the next generation. The need for a retention schedule is just gaining recognition in this industry.  I've put together a retention schedule for my law firm, presented it to the Delaware Bar with a panel of attorneys and wanted to share the journey and a few tips along the way.

In researching records retention policies for law firms I found very little guidance. In most states there is no help from the Bar or the Supreme Courts. In some states, the Bar states a record retention policy is required but that is as far as they go. There is usually no guidance as to what a retention policy is or how to write one. Other states will have a very vague set of guidelines that are completely voluntary with no requirement to implement a policy, although at least these opinion provide an idea as to what to implement and how to do it. In my state of Delaware our Bar went the route of setting a loose set of guidelines to give direction. The Bar did not want to endorse one retention policy over another, nor did it want to make having a retention policy compulsory.  Still, there are a few common sense items that should, in my opinion, be included in considering a retention schedule.   

One item that has been universally encouraged is client involvement.  In fact, it's critical.  Either on the front end via the engagement letter or on the back end when finishing a matter, ask for the client's input on when the file can be disposed of.   My firm offers retention options to the clients and if nothing is heard back from the client then the firm's preferred option is implemented.

All matters should not have the same retention time, as the statute of limitations is not the same for all types of representation. A bankruptcy has different practical needs than say a Real Estate transaction. So the retention times for a Bankruptcy action should be different than those for a Real-Estate Transaction.  "If the client gave it to the firm then return it to the client". It is best to copy (whenever possible) any client information and return the original to the client.  Use extra caution when the disposition time comes not to dispose of anything that will be useful to the client. If information could be useful to the client then send it to them. 

Screen all records before disposition so no mishaps happen.  Many times I have found more inside the jacket than what was listed on the jacket. Screening records prevented the wrong information being disposed of.

Use great care with the records throughout the complete lifecycle of the records.  A client does not want to find out that their information has been floating down the streets on its way to the landfill.  (But that's another story from a previous life). Keep an index of all disposed records even after the fact. The Index is a record of what was disposed of and when.  It will be very helpful in the future if you have the documentation.  You may have to prove that these records were disposed of according to your retention schedule sometime in the future.

Even with all this, the retention schedule is not set in stone.  We work with the attorney if an extended time is necessary.  If the attorney wants to deviate from the standard retention times it is his or her obligation to state what the retention time is to be and why.  To this end our attorneys are offered a review of each file before they are disposed of, and if nothing is heard from the attorney in a 30-day time frame then the standard retention times are used. The rationale is that an attorney will "object" if it is necessary and not waste time responding to routine queries.

The DE Bar guidelines also includes an implied consent clause.  Simply stated, it gives the firm the right of implied consent to dispose of the records in a confidential manner if they have not heard from the client in 10 years.  

Summary of Principals that should be incorporated into a Records Retention Policy:

1. 
Client involvement;

2.
Use discretion to the matter type for the retention 
time (One size does not fit all);

3.
Return to the client all client property;

4.
Avoid disposition of any information useful to the 
client;

5.
Screen the file before disposition;

6.
Safeguard the records including through the disposi-
tion process;

7.
Preserve the Records Index.

The following web sites will also provide guidance, although it is not a complete list by any means. Some of the sites are a little convoluted but they can be navigated. Most are listed as Bar ethics opinions or articles.

www.dsba.org (File Retentive 4/02)(Another Column Named: Know When To Hold Them, Know When To Fold them Mar/01) 

www.nysba.org (opinion 623 - 11/7/91 (38-90))(Opinion 641-2/16/93 (40-92))(Opinion 680 - 1/10/96( 57-95))

www.calbar.ca.gov  (opinion 2001-157)

www.dcbar.org (opinion 283)

www.montanabar.org (opinion 910510)

www.abanet.org (ABA Ethics 2000 Commission)

www.wsba.org (Files: What To Do With Them So They Don't Do You In)

www.gabar.org (Developing a File Retention Policy for Your Firm)

I will also share a copy of my firm's retention policy, schedule and bibliography upon request. Also I am constantly updating my collection of records articles and bar opinions so if you have any you would like to share please forward them to me.

